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MENTAL HEALTH LEGISLATION AMENDMENT BILL 2013 
Receipt and First Reading 

Bill received from the Assembly; and, on motion by Hon Helen Morton (Minister for Mental Health), read a 
first time. 

Second Reading 
HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [10.55 pm]: I move — 

That the bill be now read a second time. 

The Mental Health Legislation Amendment Bill is the accompanying bill to the Mental Health Bill 2013. As 
illustrated in the second reading speech for the Mental Health Bill 2013, the proposed new legislation represents 
a significant step forward in the treatment, care, support and protection of mentally unwell persons in this state, 
and is an important part of the overall reform agenda for mental health. This accompanying bill captures the 
consequential amendments flowing from the changes proposed in that bill, provides for transitional arrangements 
and outlines the process of repeal of certain statutory provisions to enable the implementation of the new Mental 
Health Bill. 

The amendment bill is made up of four parts. Part 1 of the bill sets out how the bill may be cited and 
commencement dates. 

Part 2 of the bill makes minor amendments to the 1996 act in accordance with advice received by government 
that this will remove any doubt about certain aspects of the current act. The government’s advice is that this is a 
safeguard to clarify matters until the commencement of the new Mental Health Bill. This relates to two issues. 
The first issue is delegations by the Chief Psychiatrist. This bill seeks to amend the 1996 act to enable the Chief 
Psychiatrist to delegate his or her functions to any psychiatrist who meets the definition of “psychiatrist” under 
the 1996 act, and to guarantee that the actions of psychiatrists under previous delegations are treated as valid. 
Section 16 of the 1996 act allows the Chief Psychiatrist to delegate any of his or her functions under that act, 
other than the power of delegation, to another psychiatrist in the department. The government has received 
advice that it is possible that the phrase “in the department” may limit the psychiatrists to whom the Chief 
Psychiatrist can delegate his or her functions to only those who are public sector employees employed under the 
Public Sector Management Act 1994. This precludes, for example, psychiatrists employed in public hospitals, 
as these psychiatrists are employed by the relevant hospital boards. Consequently, on this interpretation, there 
would be doubt about the power of the Chief Psychiatrist to delegate to psychiatrists in authorised hospitals 
powers expressly given to the Chief Psychiatrist in the 1996 act. The relevant powers are the power to approve 
medical treatment for an involuntary patient or a mentally impaired accused person who is in an authorised 
hospital; the power to arrange for the opinion of another psychiatrist to be obtained as to whether psychiatric 
treatment should be given to a particular person; the power to transfer responsibility for the treatment of a person 
who continues to be dissatisfied with his or her treatment following a second opinion from the treating 
psychiatrist to another psychiatrist; and the power to provide information about a person who has been admitted 
to or detained in an authorised hospital to a person with a proper interest in the matter. To remove any doubt that 
the Chief Psychiatrist is able to delegate these powers to psychiatrists other than those employed in the 
department, this bill includes an amendment to the 1996 act to delete the words “in the department” in the 
relevant provision, being section 16.  

Further, the Health Legislation Administration Act 1984 gives a general power to certain officers, including 
the Chief Psychiatrist, to delegate any of their powers or duties under an act to which the Health Legislation 
Administration Act applies. The government has received advice that when the administration of the 1996 act 
was transferred from the Minister for Health to the Minister for Mental Health in 2008, the 1996 act ceased to be 
an act to which the Health Legislation Administration Act applies. For this reason, the Chief Psychiatrist may 
be unable to delegate his or her powers or duties under section 9 of the Health Legislation Administration Act. 
This can be clarified and rectified by including a provision in this bill that the Mental Health Act is an act to 
which the Health Legislation Administration Act applies. To guarantee that the provisions in the Health 
Legislation Administration Act operate as intended and to remove any uncertainty, the government has been 
advised that it should introduce retrospective legislation in order to validate the actions of psychiatrists under 
previous delegations in case a delegation could potentially have been invalid. Neither the Health Legislation 
Administration Act, which provides for the appointment of a Chief Psychiatrist, nor the 1996 act include a power 
to appoint a person to the position of Chief Psychiatrist in an acting capacity. The power to appoint an acting 
Chief Psychiatrist has been included in this bill. It is proposed that this provision will come into operation as 
soon as this bill receives royal assent. A similar provision has been included in the Mental Health Bill 2013. 
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The second matter referred to in part 2 of this bill relates to ensuring that the actions of medical practitioners 
under a blanket authorisation by a previous Chief Psychiatrist that designated that every medical practitioner is 
an authorised medical practitioner for the purposes of sections 69 and 77 of the 1996 act are treated as valid. 
Section 69 of the 1996 act allows the Chief Psychiatrist to authorise a medical practitioner to act as an authorised 
medical practitioner for the purpose of confirming a community treatment order, also known as a CTO, for a 
patient. This provision requires that the Chief Psychiatrist is satisfied that the medical practitioner has suitable 
experience to decide whether a person should be the subject of a CTO. Similarly, section 18 of the 1996 act 
allows the Chief Psychiatrist to designate that a medical practitioner is an authorised medical practitioner for the 
purposes of section 77 of that act. Section 77 allows an authorised medical practitioner, at the request of a 
supervising psychiatrist, to examine a patient who is the subject of a CTO and to provide a written report about 
that patient. Section 18 also requires that the Chief Psychiatrist is satisfied that the medical practitioner has the 
skills and experience necessary for the effective performance of the functions of an authorised medical 
practitioner under section 77. 

In 1997, a former Chief Psychiatrist gazetted that every medical practitioner registered under the Medical Act 
1894 was designated as an authorised medical practitioner for the purposes of sections 69 and 77 of the 1996 act. 
The government was advised that there is a chance that this blanket gazettal may not have been valid. It has been 
recommended that the Chief Psychiatrist make new orders pursuant to sections 18 and 69 of the 1996 act to 
designate and authorise specific individual medical practitioners who, in the opinion of the Chief Psychiatrist, 
meet the requirements to carry out the functions of an authorised medical practitioner under the 1996 act. The 
Chief Psychiatrist immediately established a process for the authorisation of medical practitioners and 
progressed the authorisation of specific individual medical practitioners under the 1996 act. The government also 
received a recommendation that, given a large number of decisions have been made and actions taken by 
medical practitioners in relation to CTOs that are potentially invalid, legislation with retrospective effect should 
be enacted to remedy the situation. 
Part 3 of this bill sets out the provisions necessary for a successful transition from the 1996 act to the Mental 
Health Bill 2013. Mental health services and others performing functions under the Mental Health Bill will 
clearly need to be responsive to the changes required to transition from the 1996 act to the Mental Health Bill. 
However, in some cases immediate compliance will not be possible. For example, pursuant to the Mental Health 
Bill the existing Mental Health Review Board will be replaced with a Mental Health Tribunal. The tribunal will 
conduct initial reviews of involuntary status in a more timely manner, and subsequent reviews will be more 
frequent. It would be unrealistic for all involuntary patients in the state to have their status immediately reviewed 
within the new time limits stipulated in the Mental Health Bill. Further, the subsequent reviews would need to be 
conducted within the same time frames, making the situation impractical and unworkable. Therefore, this bill 
includes provisions that provide some flexibility immediately upon commencement of the Mental Health Bill. 

Another of the transitional provisions around time frames in the Mental Health Bill is in relation to referrals 
made under the 1996 act. Time frames for referrals are shorter under the Mental Health Bill than under the 1996 
act, so there needs to be flexibility and clarity around the original arrangements. Some of the matters included in 
part 3 are purely administrative; for example, ensuring that authorised hospitals will continue as such. Although 
it is intended that the transitional arrangements in this bill will cover the field, there is also provision for 
transitional regulations if necessary.  
Part 4 of the bill contains the consequential amendments. These provisions have been prepared in consultation 
with the relevant department holding each portfolio. Endorsement has also been sought from bodies such as area 
health services, the Mental Health Review Board, and the office of the Chief Psychiatrist. All feedback has been 
incorporated into the proposed amendments. Some consequential amendments are needed to ensure that the 
Mental Health Bill and various pieces of existing legislation operate as intended. For example, there is a 
consequential amendment to the Criminal Law (Mentally Impaired Accused) Act 1996, which brings the 
grounds for a hospital order for a person who is a mentally impaired accused into line with the criteria for an 
inpatient treatment order under the Mental Health Bill. This amendment takes account of a change from the 
criteria for an involuntary treatment order under the 1996 act. However, the majority of the consequential 
amendments involve minor changes, such as replacing obsolete references to the 1996 act, replacing or removing 
terms such as “insanity”, and amending cross-references. While this is largely a technical piece of legislation, it 
has the important effect of ensuring that the important substantive changes introduced in the Mental Health Bill 
are workable and clear. 

Pursuant to Legislative Council standing order 126(1), I advise that this bill is not a uniform legislation bill. It 
does not ratify or give effect to an intergovernmental or multilateral agreement to which the government of the 
state is a party, nor does this bill by reason of its subject matter introduce a uniform scheme or uniform laws 
throughout the commonwealth. I commend the bill to the house and table the explanatory memorandum. 

[See paper 1448.] 
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Debate adjourned, pursuant to standing orders. 

House adjourned at 11.06 pm 

__________  
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